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 1.  TIME:  9:00   CASE#: MSC15-01004 
CASE NAME: ROBINSON VS. SALAZAR 
HEARING ON MOTION FOR ORDER GRANTING LEAVE TO AMEND THE COMPLAINT 
FILED BY ANDREW MARK ROBINSON 
* TENTATIVE RULING: * 
 
Vacated. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01966 
CASE NAME: RIVERA VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of RIVERA 
FILED BY DEUTSCHE BANK NATIONAL TRUST CO., et al. 
* TENTATIVE RULING: * 
 
Before the court is a demurrer (the “Demurrer”) filed by Defendant Deutsche Bank National 

Trust Company as Trustee for the Certificate Holders of the WAMU Mortgage Pass Through 

Certificate Series 2005-AR6 (“Deutsche Bank”) and JP Morgan Chase Bank, N.A. (“Chase”) 

(collectively, “Defendants”). The Demurrer relates to the Second Amended Complaint (“SAC”) 

filed by Anton A. Rivera and Denise A. Rivera (“Plaintiffs”). The SAC pleads causes of action 

for: (1) breach of contract; (2) promissory estoppel; (3) slander of title; (4) violation of Civ. Code 

§ 2924 et seq.; (5) cancellation of instruments (Civ. Code § 3412); (6) violation of Bus. & Prof. 

Code §  17200 et seq.; (7) negligence; (8) breach of good faith and fair dealing; (9) emotional 

distress; (10) common law fraud, deceit & by omission. Because the Court granted Defendants’ 

motion to strike (see line 4), Plaintiffs’ causes of action for (3) slander of title, (4) violation of civil 

code 2924 et seq., (5) cancellation of instruments, and (7) negligence have been struck. 

Failure to Comply With Code of Civ. Proc. § 1005 

Code of Civil Procedure requires that all papers opposing a motion shall be served by means 

“reasonably calculated to ensure delivery to the other party or parties not later than the close of 

the next business day after the time the opposing papers … are filed.” Code Civ. Proc. 

§ 1005(c). Not for the first time, Plaintiffs’ counsel has failed to comply with this rule, serving the 

Opposition papers several days after filing them with the court. The Law Offices of Ronald H. 

Freshman is hereby sanctioned $450.00 for this rule violation. The sanctions shall be paid to the 

court clerk on or before February 9, 2017. 

Request for Judicial Notice 

Defendants Request Judicial Notice (“RJN”) of several County Recorder documents, pleadings 

and orders filed in other actions, and a public document from a government website regarding 

the Home Affordable Modification Program. The Request is unopposed. The Request is 

granted. Evid. Code §§ 452, 453. 

Analysis 
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              Breach of Contract 

The Court granted limited leave to amend Plaintiffs breach of contract claim in response to 

Defendants’ demurrer to Plaintiffs’ First Amended Complaint. 

  Breach of the Deed of Trust 

Plaintiffs allege that Defendants breached the Deed of Trust by recording the NOD “for a party 

not entitled to the payments on the Note.” SAC at ¶ 121. As the Court noted in its previous 

Order on Defendants’ demurrer to the FAC, “plaintiffs have not alleged any damages from that 

alleged breach or cited persuasive authority that damages are not required.” Here, while 

Plaintiffs have amended their complaint to allege an amount of damages, they have not alleged 

any causation between those alleged damages and the alleged recording of the NOD for the 

benefit of the wrong party. Causation is an essential element of breach of contract. Troyk v. 

Farmers Group, Inc. (2009) 171 Cal.App.4th 1305, 1352 (“Implicit in the element of damage is 

that the defendant’s breach caused the plaintiff’s damage.”). Plaintiffs have failed to allege facts 

sufficient to state a claim for breach of the Deed of Trust by recording of the NOD. 

  Breach of the Trial Period Plan 

A home lender may be sued for breach of contract if it fails to offer a loan modification in good 

faith after it enters into a Trial Period Plan agreement with a borrower. West v. JP Margan 

Chase Bank, N.A. (2103) 214 Cal.App.4th 780, 786 (“[W]hen a borrower complies with all the 

terms of a TPP, and the borrower’s representations remain true and correct, the loan servicer 

must offer the borrower a permanent loan modification. As a party to a TPP, a borrower may 

sue the lender or loan servicer for its breach.”)  

The SAC alleges that the Trial Plan Agreement required Chase to offer Plaintiffs a permanent 

loan modification because they had complied with the terms of that agreement. SAC at ¶¶ 46-

48. Plaintiffs allege that “this was a material violation of HAMP and Chase was estopped from 

taking any further acts until it honored the HAMP requirements including but not limited to, 

executing a permanent HAMP modification.” SAC at ¶ 50. However, the SAC also alleges that 

Chase offered the Plaintiffs a loan modification which they declined. SAC at ¶¶ 61, 63. There 

are no allegations that this loan modification was not offered in good faith. In the absence of 

allegations that the offered modification was not a good-faith modification consistent with HAMP 

guidelines, Plaintiffs have failed to allege facts sufficient to state a claim for breach of the Trial 

Period Plan. 

Plaintiffs have failed to state facts sufficient to constitute a cause of action for breach of contract. 

The Demurrer is sustained, without leave to amend. 

 Promissory Estoppel 

The Demurrer to this cause of action is sustained, without leave to amend, for the reasons 

stated above with respect to Plaintiffs’ claim for breach of contract. Plaintiffs have failed to state 

facts sufficient to constitute a cause of action for promissory estoppel.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/02/17 

 
 

- 3 - 

 Violation of Bus. & Prof. Code § 17200 et seq. 

As a consequence of the Defendant’s motion to strike, Plaintiffs’ 17200 claim consists only of 

the available allegations in the body of the SAC and ¶¶ 208, 209, 217, 219-221, 224, 226, 227, 

and 229. These allegations are insufficient to constitute a cause of action for violation of Bus. & 

Prof. Code § 17200 et seq. The Demurrer is sustained, without leave to amend. 

 Breach of Good Faith and Fair Dealing 

Breach of the covenant of good faith and fair dealing requires that the plaintiff allege (1) the 

parties entered into a contract; (2) that the Plaintiffs fulfilled their obligations under the contract; 

(3) that any conditions precedent to the defendant's performance occurred; (4) the defendant 

unfairly interfered with the plaintiff's rights to receive the benefits of the contract; and (5) the 

plaintiff was harmed by the defendant's conduct. CACI No. 325. 

The basis of Plaintiffs’ breach of the covenant of good faith and fair dealing claim is their 

allegation that they were induced into a default with the promise of a HAMP modification. 

However, Plaintiffs also allege that they entered into a Trial Period Plan. SAC at ¶¶ 44-46. And, 

they further allege that Chase offered the Plaintiffs a loan modification which they declined. SAC 

at ¶¶ 61, 63. There are no allegations that this loan modification was not offered in good faith.  

Furthermore, the allegation that they were induced to default is inconsistent with prior 

allegations in previous pleadings by Plaintiffs. Plaintiffs alleged in their verified First Amended 

Complaint in their bankruptcy adversary proceeding that they “refused to go into default in order 

to submit an application, and continued making their scheduled payments.” RJN Ex. 17 at ¶ 23. 

Plaintiffs have failed to state facts sufficient to constitute a cause of action for breach of the 

covenant of good faith and fair dealing. The demurrer is sustained, without leave to amend. 

 Emotional Distress 

Plaintiffs’ allegations in support of their claim for emotional distress are largely unchanged from 

their First Amended Complaint. Plaintiffs have failed to allege extreme and outrageous conduct 

by the Defendants, or resulting severe emotional distress. Plaintiffs have failed to state facts 

sufficient to constitute a cause of action for intentional infliction of emotional distress. The 

demurrer is sustained, without leave to amend. 

 Common Law Fraud, Deceit & by Omission 

To state a claim for fraud, Plaintiffs must allege: (1) a false representation; (2) that Defendants 
knew the representation was false; (3) intent to deceive; (4) justifiable and reasonable reliance; 
and (5) damages. Lazar v. Superior Court (1996) 12 Cal.4th 631, 638. While Plaintiffs have 
made some additional allegations in support of this claim over their First Amended Complaint, 
their fraud claim is still not alleged with particularity. See Goldrich v. Natural Y Surgical 
Specialties, Inc. (1994) 25 Cal.App.4th 772, 782. Furthermore, as noted with respect to Plaintiffs 
breach of the covenant of good faith and fair dealing claim, the allegation that they were induced 
to default is inconsistent with prior allegations in previous pleadings by Plaintiffs. See RJN Ex. 
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17 at ¶ 23. Plaintiffs have failed to state facts sufficient to constitute a cause of action for fraud. 
The Demurrer is sustained, without leave to amend. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01966 
CASE NAME: RIVERA VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of RIVERA 
FILED BY MTC FINANCIAL INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant MTC Financial, Inc. dba 

Trustee Corps (“Defendant” or “MTC”). The SAC pleads causes of action for: (1) breach of 

contract; (2) promissory estoppel; (3) slander of title; (4) violation of Civ. Code § 2924 et seq.; 

(5) cancellation of instruments (Civ. Code § 3412); (6) violation of Bus. & Prof. Code § 17200 et 

seq.; (7) negligence; (8) breach of good faith and fair dealing; (9) emotional distress; (10) 

common law fraud, deceit & by omission. Only the first seven causes of action are alleged 

against MTC. The Court previously sustained a demurrer by Defendant to the First Amended 

Complaint for uncertainty.  

Failure to Comply With Code of Civ. Proc. § 1005 

Code of Civil Procedure requires that all papers opposing a motion shall be served by means 

“reasonably calculated to ensure delivery to the other party or parties not later than the close of 

the next business day after the time the opposing papers … are filed.” Code Civ. Proc. 

§ 1005(c). Not for the first time, Plaintiffs’ counsel has failed to comply with this rule, serving the 

Opposition papers several days after filing them with the court. The Law Offices of Ronald H. 

Freshman is hereby sanctioned $450.00 for this rule violation. The sanctions shall be paid to the 

court clerk on or before February 9, 2017. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several County Recorder documents. This Request is 

opposed. The Request for Judicial Notice (“RJN”) is granted. Evid. Code §§ 452, 453. The Court 

notes that certified copies of recorded documents are self-authenticating. Evid. Code §§ 1530, 

1600; see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, 

disapproved on another point by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 

919. 

Analysis 

 Slander of Title and Negligence 

A foreclosure trustee is entitled to broad statutory immunity under Civil Code § 2924 

subsections (b) and (d). Subsection (b) establishes that “the trustee shall incur no liability for any 

good faith error resulting from reliance on information provided in good faith by the beneficiary 

regarding the nature and amount of the default under the secured obligation, deed of trust, or 
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mortgage.” Cal. Civ. Code § 2924(b). The performance of statutorily required non-judicial 

foreclosure procedures is considered privileged communications under the qualified common-

interest privilege of California Civil Code Section 47(c)(1). See Kachlon v. Markowitz (2008) 168 

Cal. App. 4th 316, 333. Such actions are immune from tort liability absent a showing of malice. 

Id. at 340; see also Cal. Civ. Code § 47(c)(1). In Kachlon, the court agreed that recordation of 

the notice of default was privileged and therefore immune from tort liability. 344.  

The SAC is bereft of any allegations of malice. As such, Plaintiffs are unable to overcome the 

statutory immunity provided to MTC pursuant to § 2924. MTC’s conduct constituted privileged 

communications, and it cannot be liable for Plaintiffs’ claims for (3) slander of title or (7) 

negligence. See Kachlon at 344. 

 Breach of Contract 

Plaintiffs’ breach of contract claim is premised on the Deed of Trust; MTC is not a contracting 

party to the Deed of Trust. A trustee in a non-judicial foreclosure performs statutorily-defined 

ministerial acts. See Pro Value Properties, Inc. v. Quality Loan Serv. Corp. (2009) 170 

Cal.App.4th 579, 583 (“the trustee does not contract with the purchaser for the sale of the 

foreclosed property, but performs ministerial acts which, when properly executed, result in the 

transfer of title to the purchaser.”). Plaintiff cannot allege facts sufficient to state a cause of 

action for breach of contract against MTC. 

 Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 

terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 

reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 

reliance.” US Ecology, Inc. v. State of California (2005) 129 Cal.App.4th 887, 901. Plaintiffs 

have not alleged that MTC made a promise to them; instead the only allegations with respect to 

this claim are that Chase promised them a HAMP modification. Plaintiff cannot allege facts 

sufficient to state a cause of action for promissory estoppel against MTC. 

 Violation of Civ. Code § 2924 et seq. and Cancellation of instruments (Civ. Code § 3412) 

Plaintiffs allege that MTC violated the HBOR by failing to “notify Plaintiffs of their right to bring 

forth a legal action.” SAC at ¶ 175. Plaintiffs claim for cancellation of instruments is premised on 

the same alleged failure. Id. at ¶ 195. However, as discussed with respect to Plaintiffs’ breach of 

contract claim, MTC is not a contracting party to the Deed of Trust and as a consequence it 

does not have a notice obligation thereunder. Furthermore, the Substitution of Trustee is 

conclusive evidence that MTC was the authorized trustee. See Civ. Code § 2934a(d); see also 

RJN Ex. A. 

Plaintiff cannot allege facts sufficient to state causes of action for violation of Civ. Code § 2924 

et seq. and cancellation of instruments against MTC. 

Violation of Bus. & Prof. Code § 17200 et seq. 
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Plaintiffs’ claim for violation of Bus. & Prof. Code § 17200 is derivative of its other claims, all of 

which it has failed to allege facts sufficient to maintain against MTC. 

MTC’s Demurrer is sustained, without leave to amend. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01966 
CASE NAME: RIVERA VS. DEUTSCHE BANK 
HEARING ON MOTION TO STRIKE PLAINTIFF'S 2nd Amended COMPLAINT 
FILED BY DEUTSCHE BANK NATIONAL TRUST CO., et al. 
* TENTATIVE RULING: * 
 

Before the court is a motion to strike by Defendant Deutsche Bank National Trust Company as 

trustee of certificate-holders of the WAMU Mortgage Pass Through Certificate Series 2005-AR6 

(“Deutsche Bank”) and JP Morgan Chase Bank, N.A. (“Chase”) (collectively, “Defendants”). 

Deutsche Bank moves pursuant to Code of Civil Procedure §§ 45 and 436 to strike allegations 

and causes of action from the SAC. This motion is unopposed. The Court grants the motion 

to strike. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-02223 
CASE NAME: LEWIS VS. NJB 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSE TO SPECIAL INTERROGS. 
FILED BY NJB, INC. 
* TENTATIVE RULING: * 
 
Vacated per fax request of counsel received 1/26/17. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-00488 
CASE NAME: BUERGI VS. CENTEX HOMES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BUERGI 
FILED BY CENTEX HOMES, et al. 
* TENTATIVE RULING: * 
 
Continued on the court’s motion to February 16, 2017, 9:00 a.m. 
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 7.  TIME:  9:00   CASE#: MSC16-00488 
CASE NAME: BUERGI VS. CENTEX HOMES 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY CENTEX HOMES, et al. 
* TENTATIVE RULING: * 
 
Continued on the court’s motion to February 16, 2017, 9:00 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01194 
CASE NAME: LIOTTA VS CAPITAL ONE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LIOTTA 
FILED BY CAPITAL ONE, N.A., et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the general demurrer brought by defendants Capital One 
and U.S. Bank (“the Capital One defendants”).  The demurrer is sustained with leave to amend, 
as to all causes of action set forth in plaintiffs’ First Amended Complaint.  (Code Civ. Proc., 
§ 430.10, subd. (e).) 
 
 Plaintiffs shall file any further amended complaint on or before February 27, 2017.  
The amended complaint shall comply with the conditions on leave to amend set forth below. 
 
 The Court has granted leave to amend only in an abundance of caution, and because 
this is the first contested challenge to plaintiffs’ legal theories.  In deciding whether to amend 
one or more of the existing causes of action, plaintiffs’ counsel shall bear in mind the duty 
imposed on all counsel by section 128.7 of the Code of Civil Procedure, subdivisions (b)(1), 
(b)(2), and (b)(3). 
 
 The Capital One defendants’ request for judicial notice is granted in full.  (See, Scott 
v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752-761; Fontenot v. Wells Fargo 
Bank, N.A. (2011) 198 Cal.App.4th 256, 264-267.)  Plaintiffs’ objections to the request 
are overruled. 
 
 The basis for the Court’s ruling on the demurrer is as follows: 
 
 A. The First Cause of Action (Breach of Contract). 
 
 The First Cause of Action is for breach of contract.  Plaintiffs have failed to adequately 
allege three elements of a breach of contract theory: breach, causation, and reasonably 
foreseeable contract damages in a quantified amount. 
 
 First, it was not a breach of contract to record a notice of default, because plaintiffs do 
not deny that they were in default under the terms of their loan agreement.  Plaintiffs’ arguments 
based on the contract provision governing the “acceleration” of their loan are a red herring; the 
recordation of a notice of default did not accelerate the loan.  
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 Second, plaintiffs have failed to adequately allege the elements of causation 
and reasonably foreseeable contract damages.  The parties engaged in extensive discussions 
of a possible loan modification, and it is speculative to assert that any technical breach of 
contract early in that process was a proximate cause of the ultimate foreclosure sale. 
 
 B. The Second Cause of Action (Wrongful Foreclosure). 
 
 The Second Cause of Action is for wrongful foreclosure.  Plaintiffs’ introductory 
allegations contain a mish-mash of legal theory fragments, which makes it hard to evaluate the 
potential merits of the individual causes of action that follow.  To the extent that the introductory 
allegations can be understood, plaintiffs have failed to allege a viable cause of action for 
wrongful foreclosure. 
 
 In any further amended complaint, plaintiffs shall allege each distinct wrongful 
foreclosure theory in a separate and properly captioned cause of action.  (See, Cal. Rules of 
Court, rule 2.112.)  Thus, a cause of action for wrongful foreclosure based on violations of the 
Homeowner Bill of Rights (“HBOR”) shall be alleged separately from a cause of action for 
wrongful foreclosure based on defective securitization.  This will help the Court evaluate each of 
plaintiffs’ legal theories, and eliminate those lacking merit. 
 
  1. HBOR Violations. 
 
 Plaintiffs have failed to intelligibly allege a material HBOR violation.  In any amended 
cause of action based on alleged HBOR violations, plaintiffs may seek only the monetary relief 
that HBOR authorizes in post-foreclosure cases.  The Court notes that careful attention to 
chronology is vital to stating an intelligible HBOR cause of action.  The Court is also concerned 
with the question of whether plaintiffs made multiple applications for a loan modification, or only 
one, as well as the ultimate outcome of any appeal from the denial of an application. 
 
  2. Defective Securitization. 
 
 Plaintiffs have failed to intelligibly allege a cause of action for wrongful foreclosure based 
on defective securitization.  There are several problems with this legal theory. 
 
 First, plaintiffs have failed to intelligibly allege that the securitization of their loan was 
defective in the first place: it is not sufficient to simply label the securitization defective.  In 
particular, plaintiffs do not allege the key dates at issue, and which state’s law applies.  (FAC, ¶¶ 
66-67.)  The Court notes that the Glaski decision cited by plaintiffs applied New York law, but 
plaintiffs do not allege that the trust at issue in the case at bar is governed by New York law.  
(See, Glaski v. Bank of America (2013) 218 Cal.App.4th 1079, 1096-97.)   
 
 Second, even if the securitization was defective, plaintiffs have failed to allege facts 
showing that the defect rendered the trustee’s sale “void,” as opposed to merely voidable.  For 
this reason, plaintiffs lack standing to bring a cause of action attacking defective securitization.  
(See, Mendoza v. JPMorgan Chase Bank, N.A. (2016) 6 Cal.App 5th 802, 809-821; Yhudai v. 
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IMPAC Funding Corp. (2016) 1 Cal.App.5th 1252, 1256-61; Saterbak v. JPMorgan Chase Bank, 
N.A. (2016) 245 Cal.App.4th 808, 815.) 
 
  3. Other Theories. 
 
 Plaintiffs advert to other legal theories, such as a theory that plaintiffs’ loan was assigned 
in a manner that created a “conflict of interest” on the part of the loan servicer.  These theories 
are not intelligibly alleged in the First Amended Complaint, and are not satisfactorily explained in 
the opposition memorandum.  Plaintiffs are given one last opportunity to amend, and as noted 
above, plaintiffs shall set out each distinct legal theory in a separate wrongful foreclosure cause 
of action. 
 
  4. The Sixth and Eighth Causes of Action. 
 
 It is not clear to the Court how the Second Cause of Action for wrongful foreclosure 
states a legal theory distinct from the Sixth Cause of Action to set aside the trustee’s sale 
and the Eighth Cause of Action for quiet title: all three causes of action appear to seek 
the same relief (setting aside the trustee’s sale), based on the same alleged wrongs.  This 
shall be clarified in any further amended complaint, and any duplicative causes of action shall 
be eliminated. 
 
  5. Tender. 
 
 Plaintiffs appear to seek the remedy of setting aside the trustee’s sale in this cause of 
action.  Accordingly, because plaintiffs have not intelligibly alleged a legal theory under which 
the trustee’s sale might be found “void,” this cause of action is also barred by the tender rule. 
 
 C. The Third Cause of Action (Fraud). 
 
 The Third Cause of Action is for intentional fraud.  Plaintiffs have failed to intelligibly 
allege the elements of this cause of action.  Further, as currently pleaded, this cause of action is 
barred by the applicable three-year statute of limitations.  Finally, plaintiffs have failed to explain 
how the demurring defendants, an assignee and its loan servicer, can be held vicariously liable 
for fraud on the part of the originating lender. 
 
 D. The Fourth Cause of Action (UCL). 
 
 The Fourth Cause of Action is for violation of the Unfair Competition Law (“UCL”).  
This cause of action lacks merit for the reasons stated in the Court’s ruling on the Second and 
Third Causes of Action.  Further, plaintiffs have failed to allege their right to an authorized 
UCL remedy. 
 
 E. The Fifth Cause of Action (Intentional Infliction). 
 
 The Fifth Cause of Action is for intentional infliction of emotional distress.  Plaintiffs 
have failed to adequately allege the elements of “outrageous” conduct” and “severe” 
emotional distress. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/02/17 

 
 

- 10 - 

 
 F. The Sixth Cause of Action (“Setting Aside the Trustee’s Sale”). 
 
 The Sixth Cause of Action is an equitable cause of action to set aside the trustee’s sale.  
(See, Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104-105.)  This cause of action lacks 
merit for the reasons stated in the Court’s ruling on the Second Cause of Action for wrongful 
foreclosure.  Further, because plaintiffs have not intelligibly alleged a legal theory under which 
the trustee’s sale might be found “void,” this cause of action is barred by the tender rule. 
 
 G. The Seventh Cause of Action (Slander of Title). 
 
 The Seventh Cause of Action is for slander of title.  This cause of action lacks merit for 
the reasons stated in the Court’s ruling on the Second Cause of Action for wrongful foreclosure.  
Further, plaintiffs have failed to allege facts showing why the statutory privilege for recorded 
foreclosure documents does not apply. 
 
 H. The Eighth Cause of Action (Quiet Title). 
 
 The Eighth Cause of Action is for quiet title.  This cause of action lacks merit for the 
reasons stated above.  Further, because plaintiffs have not intelligibly alleged a legal theory 
under which the trustee’s sale might be found “void,” this cause of action is barred by the 
tender rule. 
 
 I. Conditions On Leave To Amend. 
 
  1. Exhibits. 
 
 Plaintiffs shall tab the exhibits to any further amended complaint.  (Cal. Rules of Court, 
rule 3.1110, subd. (f).)  The exhibits to the First Amended Complaint were not tabbed.  Further, 
plaintiffs shall instruct their fax filing service to comply fully with Local Rule 3.42, subdivision (3). 
 
  2.  New Causes of Action. 
 
 Except as discussed in the Court’s ruling on the Second Cause of Action for 
wrongful foreclosure, plaintiffs shall not add any new causes of action without leave of court 
after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 
1022-23.) 
 
  3. Introductory Allegations. 
 
 Plaintiffs’ introductory allegations are now set forth in paragraphs 1 through 70 of the 
First Amended Complaint.  In any further amended complaint, plaintiffs shall limit the 
introductory allegations to the primary matters addressed in paragraphs 4 through 15 of the 
First Amended Complaint: an identification of the parties, and venue. 
 
  4. Incorporation By Reference. 
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 Plaintiffs shall set out the ultimate facts necessary to support each cause of action, and 
only those ultimate facts, within the body of the cause of action.  Key ultimate facts shall not be 
incorporated by reference, and extraneous ultimate facts shall be omitted.  All facts shall be 
alleged “in ordinary and concise language.”  (Code Civ. Proc., § 425.10, subd. (a)(1).)  Each 
cause of action shall be limited to a paragraph incorporating the introductory allegations, and 
no more than 15 additional paragraphs. 
 
  5. Chronology. 
 
 Plaintiffs shall allege, within the body of each cause of action, an intelligible chronology 
pertinent to that cause of action.  This chronology shall identify the year, the month, and if 
possible the date of each wrongful act allegedly committed by defendants, and the date of any 
other pertinent events.  If a given wrongful act is evidenced by a writing, plaintiffs shall attach a 
full and legible copy of the writing to the further amended complaint as a properly tabbed exhibit, 
and shall highlight the pertinent language within that writing for the Court’s convenience.  (See, 
Cal. Rules of Court, rule 3.1110, subd. (f).)  If a given wrongful act was committed by a specific 
employee, plaintiffs shall allege the name and title of that employee. 
 
  6. Damages or Restitution. 
 
 In any further amended complaint, plaintiffs shall allege the estimated dollar amount of 
any compensatory damages or restitution that plaintiffs seek, other than damages for personal 
injury, and how that dollar amount was calculated.  (See, Code Civ. Proc., § 425.10, subd. (a)(2) 
[“[i]f the recovery of money or damages is demanded, the amount demanded shall be stated”].) 
 
  7. Rhetoric and Legal Argument. 
 
 Plaintiffs shall omit all purely rhetorical allegations and legal argument from any further 
amended complaint.  Plaintiffs shall not cite to case law, and may cite to statutes only to the 
extent that it is necessary in identifying the nature of a cause of action, or a specific statutory 
violation that is the subject of the cause of action. 
 
  8. Information and Belief. 
 
 Plaintiffs shall not allege facts on information and belief unless there is a genuine lack of 
personal knowledge.  As to those facts alleged on information and belief, plaintiffs shall allege 
the source and nature of the information that gives rise to the belief.  (See, Doe v. City of Los 
Angeles (2007) 42 Cal.4th 531, 551, fn. 5 [finding insufficient “allegations of information and 
belief that merely asserted the facts so alleged without alleging such information that ‘lead[s] 
[the plaintiff] to believe that the allegations are true’”].) 
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 9.  TIME:  9:00   CASE#: MSC16-01194 
CASE NAME: LIOTTA VS CAPITAL ONE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LIOTTA 
FILED BY CLEMENT HOLDINGS, LLC 
* TENTATIVE RULING: * 
 
 The demurrer by defendant Clement Holdings is sustained with leave to amend, for the 
reasons stated in the Court’s ruling on the companion demurrer by defendants Capital One and 
U.S. Bank.  Plaintiffs shall file any further amended complaint on or before February 27, 2017.  
Defendant Clement Holdings shall be named only in the causes of action to set aside the 
trustee’s sale and for quiet title. 
 

  

10.  TIME:  9:00   CASE#: MSC16-01364 
CASE NAME: ROBINSON VS BAUM 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ROBINSON 
FILED BY LEXUS R. BAUM 
* TENTATIVE RULING: * 
 
 Defendant Lexus Baum’s demurrer to the second cause of action for intentional tort in 
the Second Amended Complaint (“SAC”) is overruled.  The prior court (Judge Fannin) sustained 
the earlier demurrer to a very similar pleading.  This court will overruled the demurrer.  The 
intentional tort cause of action clearly pleads a civil battery.  The essential factual elements of a 
civil battery are:  (1) that Defendant touched Plaintiff or caused Plaintiff to be touched with the 
intent to harm or offend; (2) that Plaintiff did not consent to the touching; (3) that Plaintiff was 
harmed by Defendant’s conduct, and (4) that a reasonable person in Plaintiff’s situation would 
have been offended by the touching.  See CACI 1300. 

 CACI 1320, cited in the court’s earlier ruling, only defines the element of “intent” in the 
elements set out in CACI 1300.  Intent is considered to have “acted intentionally if he/she 
intended to commit a battery or if he/she was substantially certain that the battery would result 
from his/her conduct.”  In an action for civil battery the element of intent is satisfied if the 
evidence shows defendant acted with a “willful disregard” of the plaintiff’s rights.  See Ashcraft v. 
King (1991) 228 Cal.App.3d 604, 613.   

 As a general rule, California law recognizes that “... every person is presumed to intend 
the natural and probable consequences of his acts.  Thus, a person who acts willfully may be 
said to intend those consequences which (a) represent the very purpose for which an act is 
done (regardless of the likelihood of occurrence), or (b) are known to be substantially certain to 
result (regardless of desire).”  The same definition is applied to many intentional torts.  See 
Gomez v. Acquistapace (1996) 50 Cal.App.4th 740, 746.   

 The SAC clearly pleads the factual elements of a civil battery.  Defendant is alleged to 
have purposefully accelerated her car into the rear of Plaintiff’s car on the off ramp to Appian 
Way.  When Plaintiff stopped at the red light at the end of the ramp, preparing to make a right 
turn on Appian Way, Defendant is alleged to have “violently pushed” Plaintiff’s car out of the way 
with her car.  Plaintiff’s car was pushed by the force of the rear-ending by Defendant 10 or 15 
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feet onto Appian Way.  These facts meet the essential factual elements of a purposeful 
“touching,” intending to harm.  They also satisfy the definition of “intent” in CACI 1320.  Hence, 
the demurrer to this cause of action is overruled.      

 Defendant’s request for judicial notice of Exhibits A, E and K, attached to the declaration 
of Brendon Hansen is granted.  See Evid. Code Section 452(d) 
 

  

11.  TIME:  9:00   CASE#: MSC16-01364 
CASE NAME: ROBINSON VS. BAUM 
HEARING ON MOTION TO STRIKE PRAYER FOR PUNITIVE DAMAGES 
FILED BY LEXUS R. BAUM 
* TENTATIVE RULING: * 
 
 Defendant Lexus Baum’s motion to strike punitive damages is overruled.  The intentional 
tort cause of action pleads much more than “fleeing the scene;” it pleads a civil battery.  
Additionally, damages from the battery -- the intentional rear-ending – from Defendant’s 
accelerating into Plaintiff’s car and from “violently pushing” Plaintiff’s car out of the way at the 
end of the ramp – are alleged.  (SAC, paragraphs 5, 13, 14, 15)  Both bodily injuries, emotional 
distress and loss of use of Plaintiff’s vehicle are alleged.  (SAC, paragraphs 16, 17, 18, 20)    

 “Malice” means either (1) conduct that is intended by the defendant to cause injury to the 
plaintiff or (2) despicable conduct that is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others.  See Civil Code Section 3294(c)(1)  The SAC pleads 
sufficient facts to satisfy both elements.  In addition, the court previously found that “fleeing the 
scene” of an accident was “despicable” and “oppression.”   

 Defendant’s request for judicial notice of Exhibits A, E and K, attached to the declaration 
of Brendon Hansen is granted.  See Evid. Code Section 452(d) 
 

  

12.  TIME:  9:00   CASE#: MSC16-02398 
CASE NAME: TYLER VS. WELLS FARGO 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
SET PER ORDER FILED 12-16-16 
* TENTATIVE RULING: * 
 
Appear. 
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13.  TIME:  9:00   CASE#: MSL14-01578 
CASE NAME: BEST SERVICE VS. JONES 
HEARING ON MOTION TO ENFORCE JUDGMENT PURSUANT TO STIP.  (CCP 664.6) 
FILED BY THE BEST SERVICE CO. INC. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

14.  TIME:  9:00   CASE#: MSL16-02394 
CASE NAME: CAPITAL ONE VS. HATCH 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

15.  TIME:  9:00   CASE#: MSN15-1208 
CASE NAME: HAMPTON VS. PRESTIGE MANUFACTURED HOMES 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY CINDY HAMPTON 
* TENTATIVE RULING: * 
 
Petition To Confirm Arbitration Award is granted, as respondents Prestige Manufactured Homes 
and Tony Bess did not serve any opposition to the Petition To Confirm Arbitration Award. 
 

  

16.  TIME:  9:00   CASE#: MSN16-2373 
CASE NAME: WOOD VS. DMV 
HEARING ON PETITION FOR WRIT OF MANDATE ( DMV) 
* TENTATIVE RULING: * 
 
Petition For Writ Of Mandate is denied without prejudice, for failure of service to 
the Department of Motor Vehicles. 
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17.  TIME:  9:01   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO COMPEL RESPONSES 
FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
Continued to 2/9/17 at 8:30 per stipulation. 
 

 

18.  TIME:  9:02   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO COMPEL INSPECTION OF PLAINTIFF’S PROPERTY 
FILED BY DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
Continued to 2/9/17 at 8:30 per stipulation. 
 

 

19.  22.  TIME:  9:02   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO COMPEL RESPONSES FILED BY MARK HOOSHMAND 
 
Continued to 2/9/17 at 8:30 per stipulation. 
 
 

 

 


